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W VH TNEY SLAGHT and
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Petitioners,
VS. CASE NO. 95-0867
RESORT VI LLAGE UTILITY, INC
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PROTECTI ON,
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RECOMMVENDED ORDER

Upon due notice, this cause cane on for formal hearing before Ella Jane P
Davis, a duly assigned Hearing O ficer of the Division of Adm nistrative
Heari ngs, on Septenber 6-8, 1995, in Apal achicola, Florida.

APPEARANCES

For Petitioner, Alfred O Shuler, Esquire
Franklin County: SHULER & SHULER

Post O fice Box 850

Apal achi col a, Florida 32329

For all other Samuel J. Morley, Esquire
Petitioners: Karen D. Wl ker, Esquire
HOLLAND & KNI GHT
Post O fice Drawer 810
Tal | ahassee, Florida 32302

For Respondent Thomas 1. Mayton, Jr., Esquire

DEP: Department of Environnental Protection
2600 Bl air Stone Road
Tal | ahassee, Florida 32399-2400

For Respondent L. Lee WIllianms, Jr., Esquire
Resort Vill age: MOORE, WLLIAVS, ET AL.

Post O fice Box 1169

Tal | ahassee, Florida 32302

STATEMENT OF THE | SSUE

VWhet her the applicant is entitled to a permit for the construction of a
wastewater treatnent facility and associ ated reuse/l and application system
(AWT) .

PRELI M NARY STATEMENT

On January 27, 1995, the Department of Environnental Protection (DEP)
issued its Notice of Intent to Issue Permt No. 235845 to this applicant for the
construction of an advanced wastewater treatnment facility and associ ated
reuse/l and application systemintended to serve the proposed St. George Island
Resort Village in Franklin County, Florida.



Tinmely-filed Petitions for Formal Administrative Hearing initiated Case
Nos. 95-0862 (Concerned Property Oaners), 95-0863 (Adans), 95-0864 (Dende-Gallio
& Buzzett), 95-0865 (Duncklee & Thonpson), and 95-0867 (Sl aught).

The cases were consolidated before the Division of Adm nistrative Hearings
(DOAH) with a simlar tinmely-filed Petition by Franklin County (DOAH Case No.
95-0866). Petitioners in Case Nos. 95-0862, 95-0863, 95-0864, 95-0865, and 95-
0867 collectively filed an Anended Petition for Fornmal Admi nistrative Hearing.
Franklin County |likew se filed an anmended petition, upon which it ultimately
proceeded to formal hearing herein.

In addition to the permtting process for the AWI facility, the devel oper
(principal of the applicant herein), through its engineer, subnmtted information
to DEP to conmply with the stormmater permitting and regul atory requirenments of
Chapter 62-25 F.A.C. By letter dated May 22, 1995, DEP advised the devel oper
that no stormmater permt would be required for the first phase of Resort
Village. Thonas Adans, Petitioner herein in DOAH Case No. 95-0863, filed a
separate petition challenging DEP's grant of an exenption from stormater
permtting. The matter was referred to DOAH and assi gned Case No. 95-3623. The
stormvat er case was consolidated with these pending AWI cases, and the style of
the cause was anmended. DEP then formally withdrew the stormwater exenption. On
August 18, 1995, jurisdiction of the stormwater case was relinqui shed to DEP
and DOAH Case No. 95-3623 was cl osed.

Utimately, all Petitioners, save Franklin County, proceeded to formal
heari ng herein upon a Second Amended Petition for Formal Adm nistrative Hearing.

The parties stipulated to the standing of the Petitioners in Case Nos. 95-
0863 t hrough 95-0865 and 95-0867, pursuant to Section 403.412(5), F.S.
Concerned Property Oamers, Petitioner in Case No. 95-0862, voluntarily dism ssed
that case at formal hearing. An order was subsequently entered cl osi ng DOAH
Case No. 95-0862 and anending the style of this case as set out above.

At the commencenent of formal hearing, counsel for DEP announced that DEP
no | onger had reasonabl e assurances as to a portion of the draft Intent to Issue
AWI Permit, but that staff mght feel differently after hearing all the evidence
presented at formal hearing. Accordingly, since DEP no longer fully supported
its own Intent to Issue as drafted, DEP was assigned an order of proof after the
applicant had rested and before Petitioners, who challenged the entire
application/Intent to Issue, as drafted. It is noted, however, that DEP has,
post hearing, joined the applicant in a joint proposed recomended order urging
adoption of identical findings of fact and a recomendation to issue the permt
with sonme nodification of the draft Intent to |Issue

At formal hearing, the applicant presented the oral testinmony of Gary
Vol enec, N chol as Andreyev, Randy Arnstrong, and Ben Johnson. The deposition of
Ri chard A. Mdrtensen, P.E., was introduced as Resort Village's Exhibit 10.
Resort Village had 17 out of 19 exhibits admitted in evidence.

DEP presented the oral testinony of Jonathan May and Victor Hultstrand and
had 13 out of 13 exhibits admtted in evidence.

The individual Petitioners presented the oral testinmony of Tom Pratt,
Graham Lewis, Wodard Mley Il, Steve Leitman, R chard Miusgrove, Justin
Strickland, and Robert J. Livingston and had 40 out of 41 exhibits admitted in
evi dence.



Franklin County presented no testinony or exhibits.

A transcript was filed with the Division of Adm nistrative Hearings on
Cctober 16, 1995. On Cctober 26, 1995, the individual Petitioners and Franklin
County filed a joint proposed recommended order, and the applicant and DEP fil ed
a joint proposed recommended order. All proposed findings of fact have been
rul ed upon in the appendix to this recommended order, pursuant to Section
120.59(2), F.S.

Moti ons, orders, and notices of filing subsequent to the filing of proposed
recomrended orders are reflected in the record and will not be reiterated here.

FI NDI NGS OF FACT

1. The applicant proposes to develop a 58-acre parcel of |and | ocated
within a 100-acre commercial area on the western half of St. George Island,
Franklin County, in the vicinity of Nick's Hole. The proposed devel opnent wil |l
consist of a mxture of hotel roons, a recreational conplex, restaurant
facilities, and retail space. The wastewater facility will be located in an
area specifically designated under the 1977 Devel opnent Order for resort support
facilities.

2. The applicant proposes to construct a 30,000 gall ons per day (gpd)
donmestic wastewater treatnent facility expandable to 90,000 gpd to serve the
proposed devel opnment, with reclaimed water to be di scharged through absorption
cells, constituting a reuse/land application system The entire facility
constitutes an advanced wastewater treatnent facility (AW).

3. The proposed project site is bordered on the west by airport property.

4. West of the airport is property owned by the State under the C.A R L.
Program bordering N ck's Hol e.

5. The @ulf of Mexico borders the southern portlon of the Resort Vill age
site, and an Apal achi col a Bay wetl ands system (a/k/a "the marsh") borders the
northern portion of the Resort Village site.

6. The proposed wastewater treatnent plant will be | ocated on the north
side of Leisure Lane.

7. Apal achicola Bay is designated an Qutstanding Florida Water (OFW,
which is the highest classification for environnental protection purposes. It
is also a Cass Il shellfish harvesting water and an acquatic preserve. It is a
Nati onal Estuarine Research Reserve and an International Bi osphere Reserve.

8. The Apal achicola River is the nost inportant portion of the
Apal achi col a Bay ecosystem followed by East Bay, and then N ck's Hole.

9. The Apal achicola Bay and the Apal achi cola River System are designated
by the Northwest Florida Water Management District as the highest priority
wat er shed under the Surface Water |nprovenent and Management (SWM program

10. Apal achicola Bay is one of the nobst productive estuarine systenms in
the northern hem sphere, and is recogni zed worl dwi de as an exceptional natura
resource area. The introduction of too many nutrients into the Apal achi col a Bay
System coul d destroy this productivity.



11. Nick's Hole is a small |agoon surrounded by extensive productive salt
mar sh and seagrass beds. N ck's Hole and the northern wetlands are mgjor
spawni ng and nursery areas for shrinp, oysters, fin fish and blue crabs. These
areas are recogni zed as sonme of the nobst environnentally sensitive and
productive nursery habitats in the Apal achicola R ver basin. Scientific studies
concl ude that drainage leading into Nick's Hole and the northern wetl ands shoul d
be protected agai nst nutrients or contam nants associated with sewage wast ewat er
in order to protect the productivity of the area and ecol ogi cal condition of the
Bay System

12. Devel opnent of the subject property creates a potential for
i ntroduction of nitrogen and phosphorous into Nick's Hole and Apal achi col a Bay
which mght result in an increased production of phytoplankton. Due to the
proximty of Nick's Hole and the northern tidal wetlands to the absorption
fields, there also are concerns about the potential for direct flowinto surface
waters flowing into Nick's Hole and influx of effluent fromthe groundwater.
Hyper eut r ophi cati on (quick aging) of all the waterbodies as a result of nutrient
| oadi ng i s anot her concern

13. G oundwat er degradation due to nutrient |oading by the project and
transmgration of effluent and specific nutrients are of utnost concern with
regard to this project because the ecosystemin the vicinity of St. George
Island is unique and extrenely sensitive. N ck's Hole is the nost productive
area for its size in the entire Bay System has limted flushing, and is a najor
drai nage systemfor St. CGeorge Island. The marsh systemto the north of the
plant is anong the richest on the island. Barrier islands, such as St. Ceorge
I sl and, present unusual environnental problens, primarily because they are
subj ect to extrene wave action during hurricanes, because there is little | and
to treat waste and any nutrients will eventually wind up in the surrounding
wat ers, and because the tidal creeks have limted flushing capabilities.

14. The parties' disputes center around whether or not there will be
pondi ng under normal conditions or the 25 year flood event which would result in
surface water runoff of effluent and proscribed nutrients and whet her these
conditions would result in groundwater contam nation flow ng into surroundi ng
wat er s.

15. The AWI will provide the highest |level of treatnent available for
wast ewater. The reclaimed product will contain not nore, on a pernitted annua
basis, then the followi ng concentrations: 5 mlligranms of biochem cal oxygen
demand (CBOD5) per liter, 5 mlligranms of suspended solids per liter, 3
mlligrams of total nitrogen per liter, and 1 mlligramof total phosphorous per
liter. This is commonly referred to as "the 5-5-3-1 criteria"” and is codified
in Section 403.086(4)(a) F.S.

16. The highly treated effluent would be suitable for irrigation purposes.
However, DEP Rule 62-610.451(1), F.A C. prevents such uses in a public access
area unless the capacity of the plant is 100,000 gpd or greater

17. The treated effluent |eaving the AWT woul d be drinkable and of higher
quality than many public drinking water supplies.

18. DEP did not require an antidegradation anal ysis because the proposed
facility does not directly discharge into surface waters. However, the
appl i cant undertook an anticontam nant nodelling as nore fully described bel ow



19. In order to ensure reliability, the AWl will be built in three phases,
each having a 30,000 gpd capacity. Wile this will increase the applicant's
cost, it will nore inportantly allow increnmental DEP review prior to the second
and third phase expansions so as to further ensure conpliance with applicable
DEP rul es.

20. To dispose of the treated effluent and provi de additional treatnent,
t he applicant proposes an absorption field [and application system conprised of
t hree subsurface absorption cells, subject to conpliance with Part V, Chapter
62-610 F. A C

21. Each of the subsurface absorption cells will be used on a rotating
basis to bal ance the amount of effluent which will percolate into the
groundwat er at each location. That nmeans one will operate after another on a
flexi ble rotation schedul e.

22. The absorption cells have been located toward the south side (CGulf
side) of the property to reduce the anount of effluent which flows toward, and
ultimately reaches, Apal achicola Bay. Although the applicant has nodified the
| ocations of certain cells within the general south side location for all cells
over the period of DEP' s application review, this mnor adjustnent would have no
significant inmpact upon the applicant's early data and cal cul ati ons showi ng
safety of ground and surface water runoff fromthe AWI. Al so, recent data
taking into account this mnor relocation was submtted at formal hearing with
the sane result. See Finding of Fact 54.

23. The cells total approximately five acres in size, which allows a net
average effluent hydraulic |oading rate of .41 gpd per square foot.

24. This application rate is well below the application rate of 1.9 gpd
per square foot allowed by DEP Rule 62-610.523(3) F. A C

25. DEP does not normally require such small wastewater facilities to
provide Class | reliability, however the Intent to Issue was not forthcom ng
until agency personnel were satisfied, initially, at least, that this
applicant's AW could neet Class | reliability. The evidence shows that C ass |
reliability will be obtained, but that the nodifications agreed to by the
applicant at formal hearing mght enhance reliability. See, Findings of Fact
129-132. Additionally, the AWl facility will incorporate other design features
not required by DEP rul es designed to enhance environnmental protections.

26. Rule 62-610.550(3) F.A.C. provides that, "Absorption fields shall be
designed and operated to preclude saturated ground conditions at the ground
surface.” See, Findings of Fact 114-121

27. Pondi ng has been observed after major stormevents in isolated areas
within Resort Village and nearby, particularly near Leisure Lane and the
airport. However, several site inspections have reveal ed no ponding within the
absorption cell areas. St. George Island received 5.23 inches of rain on
Cctober 2 and 3, 1992. A site inspection during this event reveal ed no pondi ng
at or near where the absorption cells will be located. The closest standing
wat er was observed 200-300 feet fromthe area. On August 14 and 15 1994,
Tropical Storm Beryl dropped over 10.25 inches of rain on an area enconpassi ng
St. George Island. No ponding within the absorption cells area occurred
during this stormevent. (Note Finding of Fact 119: The applicant has assuned a
25-year-24 hour stormevent would total ten inches of rain.) Hurricane/ Tropica
StormErin dropped 7.17 inches of rain on the site over a three day period



endi ng August 4, 1995. The proposed areas for the plant as well as the
absorption cells were dry.

28. Conpetent witnesses in all fields presented by the applicant testified
credibly that this site and AW design prom se high infiltration and | ow | oadi ng
rates in generally honbgeneous soils with a rapid perneability rate, that
infiltration rates at the absorption cells will remain high, even under
extremely wet conditions associated with major stormevents, and that surface
waters will dissipate quickly.

29. In 1993, Richard A Mrtensen, P.E., a civil engineer, and Ni chol as
Andreyev P.E., an environnmental engineer, directed a soil, hydrogeol gic and
ef fl uent di sposal study and devel oped a groundwater nonitoring plan for the
proj ect .

30. On-site well drilling was conducted by a three-man team A series of
monitoring wells and piezoneters were installed to nmeasure groundwater |evels,
even through sinple soil borings are all that are normally used for a system of
this size.

31. Richard Mirtensen has overseen nore than 70 simlar projects and was
onsite in May or June 1993. Petitioner's disconfort with the education,
trai ni ng and experience of the persons doing the actual physical borings, well-
sanmpling, and punp tests for the applicant at this tine and | ater as descri bed
belowis inmaterial in light of the explicit directions before, and review
afterward, by M. Mrtensen; the June 1993 presence of Ted Fussell, a registered
water well contractor and |icensed geol ogi st who fornerly worked with the
Sout hwest Fl ori da Water Managenent District as described in the testinony of
Gary Vol enec, P.E. and the deposition of M. Mrtensen; repeated on-site
oversi ght by M. Vol enec, an environnental engineer specializing in wastewater
concerns; and the fact that physically taking such neasurenents is highly
technici an-oriented work, not requiring exotic expertise.

32. Soil tests showed horizontal perneability ranging from74 to 151 feet
per day. A shallow aquifer punp test showed a wei ghted average perneability of
156 feet per day. These are "high" perneability rates; the higher the
permeability rates, the |l ess "nmoundi ng" can be expected to occur. "Mounding" is
defined as that permanent change of groundwater as a result of a continuous
application of water.

33. For purposes of nodelling the groundwater flows in the initial
hydr ogeot echni cal report, Messrs. Mrtensen and Andreyev nade conservative
assunptions regarding the soil perneability and aquifer characteristics.

34. Inpacts to the groundwater were nodeled by M. Andreyev, using a
conput er program called "MODFLOWN calibrated to be consistent with the site-
specific data. M. Andreyev specializes in groundwater nodelling. From 1986 to
1990, he and his firm have conducted over 500 hydrogeol ogi c studies, including
at least five studies on barrier islands. As found previously, St. George
Island is a barrier island. M. Andreyev has witten and published vari ous
groundwat er and stormat er conputer nodels, and has taught groundwater and
stormmvat er seminars to DEP and wat er managenent district personnel

35. MODFLOWis a three dinmensional finite difference of groundwater flow
conput er nodel published by the U S. Ceol ogi cal Survey, and recogni zed
accept abl e by DEP



36. M. Andreyev is famliar with, and skilled in, operating the MODFLOW
program having used it in excess of 400 tines.

37. That M. Andreyev provided m xed fact and opinion testinony w thout
being formally tendered as an expert in any field is not controlling. Most of
his testinmony was rendered w thout objection. Sone of his testinony is
supported by learned treatises recogni zed by Petitioners' experts and admtted
wi t hout objection. Cdearly, this record denonstrates that he has, by know edge,
skill, experience, training, and education, expertise in hydrogeol ogy and
groundwat er and contam nant nodelling on barrier islands, which can assist the
trier of fact in understanding the evidence or determning facts in issue.

Mor eover, he testified concerning personal know edge of the facts underlying any
opi nion testinmony, and what he perceived and inferred could not have been
accurately expressed except in the formof an opinion

38. The computer nodelling sinulated two years of continuous application
of effluent to ensure the "steady state" or equilibriumpoint of any potenti al
groundwat er nound woul d be reached. Continuous application beyond two years
woul d not cause any further mounding effects. Messrs. Mrtensen and Andreyev
concluded that if the recommended cell rotation were foll owed, |oading 90, 000
gpd woul d never create a groundwater nmound over +4.2 feet MSL, and typically
would result in less than +3.2 feet MSL after resting. |In contrast, the
absorption cells would have a m ni mum ground el evation of 5.5 NGVD, as required
by DEP

39. After the June 1993 study, slight changes in absorption cell |ocations
were made so as to further inprove their perfornmance and/or better utilize site
space, but as found previously, these relocations do not significantly change
the MODFLOWresults. See bel ow

40. Contrary to Petitioner's assertions, the nore credi ble conpetent
evi dence weighs in favor of a finding that normal tidal influences will not
significantly inmpact inland groundwater |evels at the site.

41. Further groundwater studies using additional nonitoring wells were
conducted in October and Novenber 1993 to better predict groundwater novenment in
response to requests by DEP during the application review.

42. During the nonitoring period, there were three rainfall events,
including one with a total nmeasured rainfall of 4.5 inches.

43. These studies indicated there is a subsurface groundwater ridge
runni ng east-west, slightly to the Bay side of the center of the island.

44. Goundwater on the north side of this ridge will tend to fl ow towards
the Bay, while groundwater on the south side will tend to flow towards the Gulf.

45. These studies also reveal ed a north-south ridge or high point in the
groundwat er between the subject property and Nick's Hole in the vicinity of the
ai rport.

46. \Water which percolates into the ground south of the east-west ridge
will tend to nove towards the @ulf, while water placed on the east side of the
north-south ridge will tend to nove away from Ni ck's Hol e.



47. The absorption cells have been | ocated towards the Gulf and east of
the airport in order to mnimze any flows towards Apal achicola Bay and Nick's
Hol e.

48. The 22 wells were nonitored on 18 separate days.

49. On three of the 18 days, the groundwater elevations for several of the
wells reported in the Applicant's Exhibit No. 1(c) were alleged by Petitioners
to be slightly higher or slightly lower than the field notes woul d indicate.
However, no single well had a discrepancy for nore than two of the 18 days.

50. In March 1994, another groundwater study, simlar to the one perforned
in October and Novenmber of 1993, was performed by Messrs. Leitman and Vol enec.

51. The purpose of this study was to confirmthe previous studies, and to
gat her additional data along the eastern portion of the site in fulfillnment of
DEP requests. The gathered data did not significantly deviate fromthe previous
dat a.

52. In 1995, immedi ately preceding the Septenber formal hearing, a new
MODFLOW anal ysis was performed by M. Andreyev. It was designed to be a nore
i ntensive and nore accurate representation of field conditions. It elimnated

some of the nmore conservative assunptions of the prior analyses and attenpted to
anal yze all rainfall over a 25-30 year period.

53. Under pre-devel opnent site conditions, the groundwater nmound or ridge
is approximately 2.2 feet NGVD.

54. For this study, M. Andreyev incorporated the effects of the
i npervi ous surface areas of the stormmater retention ponds and the revised
absorption cell locations, along with other factors.

55. Surrounding property was al so nodeled in order to elimnate "boundary
effects".

56. The presence of the stormmvater retention ponds did not significantly
affect the results of the nodel.

57. Consistent with the historical data, average annual rainfall was set
at 55 inches, and evapotranspiration of 40 inches was assuned. Munding is a
| ong term phenonena, and the studies appropriately consider |ong termrainfal
dat a.

58. A calibrated soil net recharge rate of .0034 ft./day was incorporated
into the nodel. The underground aquifer was nodeled as a "two | ayer" system
with the first layer extending fromthe surface to -10 feet NG/D. The second
| ayer extends from-10 feet NGV/D to -32 feet NGVD.

59. Proper calibration of the nodel requires the use of these aquifer
characteristics.

60. Like the 1993 study, the recent 1995 study involved a two year nodel
run in order to reach a steady groundwater state.

61. This nore precise study showed | ess noundi ng than the previous study.



62. Under the 30,000 gpd scenario, the groundwater nmound will rise to
approximately 2.7 feet NGVD.

63. Wth 90,000 gpd effluent, the groundwater nmound will rise to
approxi mately 4.2 feet NGVD.

64. The nounding will not affect the operation of the absorption cells.

65. Under the 30,000 gpd scenario, 78 percent of the effluent will flow
towards the @ulf, 16 percent will flow towards Apal achi col a Bay, and six percent
will flowtowards N ck's Hole.

66. Under the 90,000 gpd scenario, 74 percent of the effluent will flow
towards the @ulf, 18 percent will flow towards the Bay, and 8 percent will fl ow
towards N ck's Hol e.

67. Petitioners' contention that there is also a groundwater ridge under
the dunes which will inhibit the flow of groundwater towards the Gulf is based
on an assunption that groundwater el evations generally follow topographic
el evations. Wile this may be true with respect to mainland aquifers, it is not
necessarily true on barrier islands which tend to be highest at the center of
the island and decrease in proportional relationships to the distance fromthe
shoreline. Wth regard to this issue, the undersigned finds the individuals
with greater barrier island experience to have provided testi nony nore
consi stent with published authorities and are otherwi se nore persuasive. The
applicant's groundwater nodelling is found to be accurate and adequate.

68. In response to concerns of DEP staff and enpl oyees of the Northwest
Fl ori da Water Managenent District, M. Andreyev perforned a contani nant
transport analysis to estimate the long termmnmigrati on and concentration of
nitrogen (nitrate), phosphorous and bi ol ogi cal oxygen demand (BOD) resulting
fromthe AW.

69. M. Andreyev used a three di nensional nodelling program known as
"MI3D' for this purpose. MI3D uses flow in three dinmensions consistent with the
MODFLOW nodel |'i ng

70. This type of nodelling is conmonly used in connection with | eachate
fromlandfills, gasoline spills, and other solvent spills, for precise tracking
of harnful contaminants. Its level of precision is not normally required for
AWl permitting. Rather, it is normally assuned that with proper treatnent and
appropriate set-backs, effluent disposal will not have any harnful effects.

71. Accurate contam nant transport nodelling depends primarily upon
accurate groundwater nodelling. Contam nant transport nodelling will be
i naccurate if underlying groundwater nodelling is inaccurate. Having determ ned
that the applicant's groundwater nodelling is accurate and adequate, the
applicant's contam nant transport nodelling is al so deenmed accurate.

72. The governing paraneters used in the applicant's contam nant transport
nodel were: the estimated hydraulic flow field; the duration of |oading (5 year
intervals up to 30 years); the loading rates (30,000 gpd and 90, 000 gpd); the
source concentration of each constituent (1 ng/L phosphorous, 3 ng/L nitrogen, 5
ng/ L BOD); a dispersion coefficient (20 ft transverse and 2 ft vertical); and
retardation factors which are dependant upon the contam nant.



73. The computer nodel conservatively assuned all the nitrogen was
nitrate, when in fact some portion may be | ess nobile.

74. The dispersion coefficient was appropriate for the soil conditions
prevalent at the site.

75. The retardation factors chosen were selected as | owend estinmates for
the nutrients and soil conditions applicable, and thus provide conservative
(worst case) estimates of the anount, if any, of nitrogen, phosphorus and BOD
whi ch could potentially reach the Gulf and Apal achi col a Bay.

76. Because of this conservatism it is reasonable to infer that the
actual contami nation level will be |less than was nodel | ed. However, according
to the nodel, the followng |oading rates will apply.

77. After 25 to 30 years of plant operation at 30,000 gpd, the
concentrations reaching the Gulf in ng/liter for BOD, nitrogen, and phosphorous,
will be, under a worst case scenario, 3.4, 1.4 and .28, respectively.

78. The concentrations in ng/liter reaching Apal achicola Bay will be, at
nmost, .8, .5, and O respectively for BOD, nitrogen and phosphorous.

79. No neasurable | evel of these elenents will reach Nick's Hole at 30, 000
gpd even under the worst case assunptions.

80. The quantity of nutrients reaching the Gulf after 25 to 30 years of
pl ant operation, in Ibs/yr, will be 242, 99, and 20 for BOD, nitrogen, and
phosphorous, respectively.

81. No nore than 6.5 I bs of BOD, 7.3 Ibs of nitrogen, and O | bs of
phosphorous will reach Apal achicol a Bay each year, after 25-30 years of plant
operation at 30,000 gpd.

82. No BOD, nitrogen or phosphorous will reach N ck's Hole at 30,000 gpd.

83. At 90,000 gpd, after 25 to 30 years of plant operation, the
concentrations reaching the Gulf, in a worst case scenario, will be no nore than
4.2 mg/1 BOD, 2.3 ng/l nitrogen, and .73 ng/l phosphorous.

84. The concentrations reachi ng Apal achicola Bay after 25 to 30 years of
pl ant operation will be no nore than 2.3 ng/l BOD, 1.3 ng/l nitrogen and .03
ng/ |1 of phosphorous.

85. The concentrations in ng/liter reaching Nick's Hole will be no nore
than 1.1 BOD, .5 nitrogen and 0 phosphorous.

86. At 90,000 gpd, the quantity reaching the Gulf after 25 to 30 years of
pl ant operation, in Ibs/yr, will be no nore than 850, 466 and 147 for BOD,
ni trogen and phosphorous.

87. Simlarly, no nore than 113 I bs of BOD, 64 |bs of nitrogen and 1.5 | bs
of phosphorous will reach Apal achi col a Bay.

88. No nore than 24 Ibs of BOD, 11 Ibs of nitrogen and O | bs of
phosphorous will reach N ck's Hol e each year



89. For the small ampbunt of nutrients that will eventually reach the Qulf
of Mexi co and Apal achi col a By, the zone of discharge is dispersed over a w de
area and will fluctuate with the tides.

90. Randy Armstrong, a prior DEP Chief of Permitting, is currently a
private sector biologist and environnental consultant. He relied in part on M.
Andreyev's calculations. He testified without objection to perform ng further
calculations of his owmn to figure tidal exchanges on a daily rather than annua
basis. H's testinmony and calculations in Resort Village Exhibit 18-19 are
accepted bel ow. See Findings of Fact 91-102.

91. The Apal achicola River discharges, on the average 16, 150, 000, 000
gal l ons of water each day into the Apal achicola Bay. This daily discharge into
Apal achi col a Bay includes 53,876 | bs of BOD, 88,896 | bs of nitrogen, and 10,775
| bs of phosphorous.

92. Daily tidal exchanges discharge 77,500,000 gallons of water per day
into the 70 acre marsh area adjacent to and north of the subject property, and
98, 800, 000 gallons into Nick's Hole.

93. For this 70 acre marsh area, daily loading of nutrients associ ated
with the tidal exchange are 710 I bs of BOD, 433 Ibs of nitrogen, and 32.3 | bs of
phosphor ous.

94. For Nick's Hole, the daily loading of nutrients associated with the
tidal exchange is 906.4 | bs of BOD, 552.07 Ibs of nitrogen, and 41.2 |bs of
phosphor ous.

95. Rainfall contributes 300,000 gallons of water to the 70 acre marsh
area north of and adjacent to the subject property and 382,500 gallons to the 88
acre Nick's Hole area on an average daily basis.

96. For the 70 acre marsh area north of and adjacent to the subject
property, daily |l oading of nutrients associated with this rainfall are 2.75 I bs
of BOD, 1.25 Ibs of nitrogen, and .08 | bs of phosphorous.

97. For Nick's Hole, the daily loading of nutrients associated wth
rainfall are 3.5 I bs of BOD, 1.59 Ibs of nitrogen, and .1 | bs of phosphorous.

98. After 30 years of plant operation, daily loading to the 70 acre nmarsh
area north of and adjacent to the subject property from 30,000 gall ons of
effluent will be .02 Ibs of BOD, .02 Ibs of nitrogen, and 0 | bs of phosphorous,
at nost.

99. There will be no nutrient |oading of BOD, nitrogen or phosphorous into
Nick's Hole or its surroundi ng marshes under the 30,000 gallon scenario.

100. After 30 years of plant operation, daily loading to the 70 acre marsh
area north of, and adjacent to, the subject property from 90,000 gallons of
effluent will be .31 Ibs of BOD, .18 Ibs of nitrogen, and 0 | bs of phosphorous,
at nost.

101. For Nick's Hole, and its surrounding marsh area daily loading will be
at nost .07 Ibs of BOD, .03 Ibs of nitrogen, and O | bs of phosphorous.

102. The foregoing | oadings conply with the antidegradation policy set
forth in Rules 62-4.242, 62-302.300, and 62-302.700 F. A C



103. The amount of nutrients resulting fromeither 30,000 or 90,000 gpd of
pl ant operation is insignificant, relative to the amount of nutrients fromthe
tidal exchange and rainfall. The small anount contributed by the plant will not
be measurabl e or observable, and will not cause any degradati on, quick aging, or
excessi ve phot opl ankt on producti on of Apal achicola Bay, Nick's Hole, or the Gulf
of Mexi co.

104. Petitioners attacked the applicant's raw data, cal cul ations, and
nodel | i ng as inaccurate and/or unreliable. To the extent their witnesses
focused upon additional tests that the applicant could have perforned but which
were neither required nor performed, these witnesses were not persuasive of the
applicant's unreliability. Likewi se, some mnimal errors by the applicant in
transposi ng raw data nmeasurenments are acknow edged, but it was not denonstrated
that such errors significantly affected the reliability of the applicant's data
or agency rule conpliance. No other controlling inaccuracy in the applicant's
data or mnet hodol ogy was establi shed.

105. Expert witnesses Strickland and Miusgrove's contrary testinmony is
rej ected as not proven, and accordingly, Dr. Livingston's concl usions based
t hereon are not persuasive.

106. Petitioners' evidence regarding saturated ground conditions and
problenms with the | and application systemrelate alnost entirely to Cell A As
not ed above, the applicant's witnesses have testified credibly and conpetently
that all cells will performas designed, even under extrenme storm conditions.
Since a rotational |loading is contenplated, the performance of the cells is
enhanced, but even if any single cell fails, the other two should be sufficient
to keep the effluent bel ow maxi mumrul e standards. As noted above, sonme m nor
readj ustments of cell location since early data was run would not substantially
affect the validity of that data, as confirned by the [ atest analysis.

107. M. Andreyev ran his computer nodels without absorption cell A being
utilized. He concluded that even if all the effluent were rotated anong
absorption Cells B and C, the systemwould still function as designed.
Therefore, even if a problemwere to arise with Cell A it could be overcone by
changi ng the rotation schedule, which is flexible, to reduce or elimnate
effluent loading to Cell A

108. M. Andreyev's nodelling accurately estimtes the groundwater
nmoundi ng i npact created by | oading both 30,000 gpd and 90, 000 gpd of effluent
into the absorption cells.

109. Applying 30,000 gpd of treated effluent to the cells in addition to
the annual rainfall wll cause a groundwater nound with a nmaxi mum el evati on of
not nore than 2.8 feet NGVD.

110. Applying 90,000 gpd of treated effluent to the cells in addition to
the annual rainfall wll cause a groundwater nound w th maxi mum el evati on of not
nore than 4.5 feet NGVD.

111. The foregoing el evations represent the maxi num|evel of nounding, and
in nmost areas the nounding is | ower.

112. The absorption cells will have a m ni mum ground el evation of 5.5
NGVD, as required by DEP. However, in the event that subsequent inspections at



each constructi on phase reveal a need, the applicant would be able to conply
with a higher mninumelevation if DEP were to require it.

113. Since the maxi num groundwater nound wi Il be bel ow the ground surface
t hr oughout the absorption cells, saturated ground conditions are precluded even
when the maxi num gr oundwat er noundi ng occurs.

114. DEP's concern, in interpreting its Rule 62-610.550(3) F. A C., was
whet her the absorption cells would be saturated at the end of their respective
resting periods. See, Findings of Fact 119-121

115. At the end of the resting period, the groundwater nmound is bel ow the
maxi mum | evel .

116. Due to rainfall, the absorption cells will tenporarily becone
saturated during extrene stormevents. However, this is a short term phenomenon
and will not adversely affect operation of the absorption cells.

117. The tenporary saturation which occurs with intense stormevents is
not a problem The rainwater places additional downward pressure on the
ef fluent, which stays bel ow t he ground.

118. Petitioners asserted that in order to provide reasonabl e assurances
that this project is environmentally safe, the applicant nmust denonstrate that
the absorption cells could cope with a 25 year storm event.

119. M. Andreyev testified that in the course of hundreds of permt
revi ews, he has never been required by DEP to nodel the inpact of a 25 year-24
hour-ten inch fl ood/stormevent on top of the normal heavy saturation figures he
had used in nodelling for this project, which apparently is what the permt
opponents were urging. M. Mrtensen and M. Vol enec confirmed that DEP had
never requested such nodelling for a 25 year flood event with regard to their
prior projects either and that DEP had required no further assurances on this
proj ect beyond the data provided. M. Andreyev's experience was that this type
of concern was addressed by DEP during stormnater permtting.

120. The applicant's latest analysis takes the stormmater retention ponds
into consideration. See Finding of Fact 54-56. The fact that DEP rejoined the
applicant (within their joint proposed reconmended order) in seeking to have the
AW permit issued, is suggestive that any stormwater concerns of the agency have
been resol ved by what their personnel perceived at fornmal hearing. |In any case,
DEP' s concerns about the subsequent application for a stormmvater retention
permt should be addressed in that proceeding, not here.

121. Victor Hultstrand, DEP s Supervisor of the Technical Services Section
of Water Facilities, confirmed that the agency interprets Rule 62-610.550 (3)
F.A.C. only to prohibit saturated ground conditions for average conditions, not
short termconditions associated with infrequent major stormevents. At one
poi nt, before the agency deened the application conplete, M. Hultstrand
requested that the applicant work the 25 year stormevent into its MODFLOWN
anal ysis. However, M. Hultstrand conceded that his request was intended to
reassure hinmself personally and that there is no specific requirenent in Rule
62-610.550 (3) F.A.C. for such a study. This interpretation of the rule is
entitled to great weight and is accepted. M. Hultstrand was ultimtely
satisfied with the additional information provided prior to the application
bei ng deenmed conpl ete, w thout the superinposed 25 year storm data.



122. Nonetheless, M. Andreyev went a little further by incorporating the
rainfall during the |atest MODFLOW nodelling into his nodel. It ranged from
four to ten inches in his nodel. He also incorporated the mass bal ance of water
fromall storms for 30 years. This figure was pulled from LANDAP, an acceptable
source. He averaged the water for a year closest to recorded distribution and
used that year's stormevents. Therefore, his calculations do not represent a
particul ar storm but represent the cycle of rainfall on a |long term basis,
including all hurricanes, and all 25- and 100-year storns that have occurred on
the island. The joint posthearing proposal suggests DEP is fully satisfied with
the latest information

123. Rule 62-610.567 F.A.C., requires that "The |l and application site
shal |l be designed to prevent the entrance of surface runoff. |f necessary,
berms shall be placed around the application area.” The applicant has proposed
to grade the site and to place berns around the cell boundaries in areas where
the ground el evation drops below 6 feet NGVD. This will require a short bermin
the corner of one absorption cell. The applicant has not specifically accounted
for wave action under hurricane conditions, however, while it is conceivable
that Cell A could experience run on with the bermand |inited vol unes of
stormvater could run off the cells in extrene conditions, even during a 25 year
stormevent, if runoff somehow occurs fromthe absorption cells, no effluent
woul d be present in such runoff.

124. Rule 62-600(2)(c) F.A C. actually addresses the 25 year storm event.
It requires that: "The treatnent plant structures essential for the purpose of
treating, stabilizing, conveying, or holding inconpletely treated waste and
mechani cal equi prent shall be protected from physical damage by the 100 year
flood. The treatnment plant shall be designed to remain fully operational and
accessi ble during the 25 year flood".

125. According to FEMA maps for St. CGeorge Island, the proposed site for
the plant is in an "A-9" zone, which has a 100 year flood el evation of 9 feet.

126. In order to provide an extra margin of safety, the plant has been
el evated so that the tops of the tanks will be between elevations 11.5 and 17.7.

127. Al electrical hardware, blowers, and other conponentry have been
el evat ed above the 25 year flood el evation

128. The applicant provided reasonabl e assurances that the AW auxiliary
generator will be sufficient to operate the plant's vital conmponents during peak
flow conditions. One of Petitioner's concerns addresses what will be done with
the applicant's auxiliary generator in case of extreme weather events.
Portability of this itemenables it to be noved about the site to avoid any
probl ens occasi oned by such fl ood events, including ponding, should it occur
O herwi se, the applicant has several safe locations for storage of the
generator, notably the fire station which is offsite. Failure of the applicant
tolimt its versatility by designating a permanent |location for its portable
generator does not defeat this application, nor does the absence of schematics
of the inside of standard purchase itens.

129. The Intent to Issue calls for the presence of a certified dass C AW
operator nonitoring the systemw th seven ground water nonitoring wells and
three surface water nmonitoring wells on a schedul e established in the draft
permt. The Northwest Florida Water Managenment District expressed concern
regardi ng the nunmber of hours that the plant operator would be on duty during
weekends.



130. At formal hearing, the applicant, through its principal, Ben Johnson
stipulated to accept a nodification to DEP's draft permt to require that the
applicant have a certified plant operator at the site six hours on each weekend
day, six hours on three week days and one visit on each of the remaining two
weekdays, thereby resolving this concern. This nodification of the pernmt draft
is acceptable to DEP

131. DEP and Northwest Florida Water Managenent District personne
expressed sone concerns regarding the paraneters in the Intent to Issue for
noni t ori ng groundwat er and surface water near the plant and indicated that
addi ti onal paraneters should be added: total phosphorous (TP), phosphate (P04),
total nitrogen (TN), total kjeldahl nitrogen (TKN), anmonia (NH3), nitrate
(NO02), and dissol ved oxygen (DO). DO need only be sanpled fromthe surface
wat er nmonitoring stations.

132. At formal hearing, the applicant, through its principal, Ben Johnson
stipulated to accept a nodification to the draft permt to require the
addi ti onal sanpling.

CONCLUSI ONS OF LAW

133. The Division of Admi nistrative Hearings has jurisdiction over the
subject matter and the parties hereto pursuant to Section 120.57(1) F.S.

134. Al Petitioners have standing to bring this cause on for formal
evi dentiary hearing.

135. The Department of Environnental Protection (DEP) has permtting
jurisdiction under Chapter 403, F.A C. and Chapter 62 F.A.C. over the permtting
of domestic wastewater treatnment facilities. Specifically, DEP has permtting
jurisdiction under Section 403.087, F.S. (1993) and Chapters 62-4, 62-600, 62-
601, 62-610, 62-640 and 62-699, F.A C

136. The permit applicant has the ultimte burden of persuasion to
establish that it has provi ded reasonabl e assurances that the proposed advanced
wastewater treatnent facility will not violate the appropriate provisions of
Chapter 403, F.S. or the relevant DEP rules. However, once the applicant has
made a prinma facia case, the opponents of the application/draft permt have the
burden of going forward with evidence to prove the truth of the facts asserted
intheir petition. |If the Petitioner fails to present evidence, or fails to
carry the burden of proof as to the controverted facts asserted . . . then the
permt nust be approved. See, Department of Transportation v J. WC. Conpany,
Inc., 396 So. 778 (Fla. 1st DCA 1981).

137. Wiile the applicant's burden is "one of reasonabl e assurances” it is
not one of "absolute guarantees.” See, Manasota 88, Inc. v. Agrico Cheni ca
Company and Fl orida Departnment of Environnmental Regulation, 12 FALR 1319, 1325
(February 19, 1990).

138. Resort Village presented conpetent, substantial evidence that the
advanced wastewater treatnent facility, as designed, and as set forth in the
application and DEP's Intent to Issue as drafted but further nodified by those
anendnments stipulated at formal hearing, provides those reasonabl e assurances.



RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is

RECOMVENDED that a permit be issued as set forth in the Intent to |Issue as
drafted but further nodified to provide that

(a) There will be a certified operator on site for six hours on each
weekend day, for six hours on three weekdays, and for a visit on the remaining
two weekdays; and

(b) The following will be added to the list of paraneters to be sanpl ed:
total phosphorous (TP), phosphate (P04), total nitrogen (TN), total kjeldah
nitrogen (TKN), ammonia (NH3), nitrate (N02), and di ssol ved oxygen (DO).

Di ssol ved oxygen (DO will only be sanmpled fromthe surface water nonitoring
stati ons.

DONE AND ENTERED this 16th day of January, 1996, in Tall ahassee, Florida.

ELLA JANE P. DAVIS, Hearing Oficer
Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 16th day of January, 1996.

APPENDI X TO RECOMMENDED ORDER
CASE NOS. 95-0863, 95-0864, 95-865, 95-0866, 95- 0867

The follow ng constitute specific rulings, pursuant to S120.59(2), F.S
upon the parties' respective proposed findings of fact (PFOF).

Applicant's and DEP' s Joi nt PFOF:
1-107, 115-174, and 179-180

Ceneral |y accepted upon the whol e of the evidence, not necessarily
upon the cited passages or only upon the cited passages. Unnecessary,

subordi nate, and/or cunul ative material has not been adopted. Interpersed
concl usi ons of |aw and | egal argunentati on have been rejected. Prelimnary
matters will be found under "Prelimnary Statement." Conclusions of Law will be

f ound under "Concl usions of Law. "

108-114, and 175-178
Consi dered and factored into competency and credibility analysis
but ot herwi se rejected as subordi nate and non-di spositive, and where
appropriate, rejected as nere | egal argunentation



I ndi vi dual Petitioners' and Franklin County's Joint PFOF:

1-3, 5-6, 10-13, 14 Number 2, 15-16, 19-24, 26-27, 35-36, 39-40, 50, 76, 80

Accept ed, but unnecessary, subordinate, and/or cumul ative material has

not been adopted. Interspersed conclusions of |aw and | egal argunentation have
been rej ected.

4, 54, 81, 89-90
Accepted as nodified to nore accurately reflect the record as a whol e.

74-75
Rej ected as set forth in the reconended order.

7-9, 14 Nunmber 1, 17-18, 25, 29-30, 41-44, 46-49, 51-53, 55-61, 64 Nunber
1, 63 after 64, 64 Nunber 2, 65-73, 77-78, 82-88, and 91-92
Rej ected as out of context or otherw se contrary to the facts as found
upon t he greater weight of the credible evidence as a whole. In sone
i nstances also rejected as unnecessary, subordinate, or cumul ative or because
| egal argunentation was included with the proposed facts.

28, 31-34, 37-38, 45, 62
Rej ect ed as subordi nate and non-di spositive, and where appropri ate,
rejected as nere | egal argunentation

79 Rej ected as nere specul ation and | egal argunentation

COPI ES FURNI SHED:

Samuel J. Morley, Esquire
Karen D. Wal ker, Esquire
HOLLAND & KNI GHT

Post O fice Drawer 810
Tal | ahassee, FL 32302

Thomas 1. Mayton, Jr., Esquire
Department of Environnental Protection
2600 Bl air Stone Road

Tal | ahassee, FL 32399-2400

L. Lee WIllianms, Jr., Esquire
MOORE, WLLI AVS, ET AL.

Post O fice Box 1169

Tal | ahassee, FL 32302

Alfred O Shuler, Esquire
SHULER & SHULER

Post O fice Box 850

Apal achi col a, FL 32329

Virginia B. Wetherell, Secretary
Department of Environnental Protection
Dougl as Bui | di ng

3900 Conmonweal t h Boul evard

Tal | ahassee, FL 32399-3000



Kennet h Pl ante, Esquire

Ceneral Counsel

Department of Environnmental Protection
Dougl as Bui | di ng

3900 Commonweal t h Boul evard

Tal | ahassee, FL 32399-3000

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit to the agency witten exceptions to this
Recomended Order. Al agencies allow each party at |east ten days in which to
submt witten exceptions. Sone agencies allow a larger period within which to
submt witten exceptions. You should contact the agency that will issue the
Final Order in this case concerning agency rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended O der
should be filed with the agency that will issue the Final Order in this case.



